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AT&T REPLY COMMENTS

Pursuantto Section1.415 oftheCommission’srules(47C.F.R.§ 1,415),

AT&T Corp. (“AT&T”) submits this reply to other parties’ comments on the

Commission’sNPRMin this proceedingto reviewtheeffectivenessofits rulesgoverning

pay-per-callservices,relatedaudiotextinformationservices,andtoll-freenumbers,’

Policies andRulesGoverningInterstatePay-Per-CallandOther InformationServices

Pursuant to the TelecommunicationsAct of 1996,’ Policies and Rules Governing
InterstatePay-Per-CallandOther InformationServices,andToll-free NumberUsage;
Truth-in-Billing andBilling Format; Policies andRules Implementingthe Telephone
DisclosureandDispute ResolutionAct,’ Florida Public ServiceCommissionPetition to
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AT&T showed in its Comments that the practice of revenuesharing

betweencarriers and information providers (“IPs”) is analytically and economically

indistinguishablefrom pay-per-callservicesin which the consumeris directly chargeda

premiumratefor suchservices.2Theserevenuesharingarrangementsallow information

providers to offer audio servicesusing ordinary “1+” telephonedialing sequences,

thereby exposing consumersto abusesthat the TelephoneDisclosure and Disputes

Resolution act (“TDDRA”)3 is intended to prevent. First, becausethese offerings

circumventthe useof 900-prefixnumbers,consumersareunableto avail themselvesof

900 blocking to avoidobjectionablecontentoftenassociatedwith pay-per-callservices.4

Additionally, consumersare also therebyexposedto the risk of having their telephone

servicedisconnectedfor nonpaymentof chargesfor calls placed to audiotextservices

using 1+ dialing sequences-- a risk that theyareprotectedfrom underTDDRA andthe

(Footnotecontinuedfrom precedingpage)

Initiate Rulemakingto AdoptAdditional Safeguards,’Applicationfor ReviewofAdvisory
Ruling RegardingDirectly Dialed Calls to International Information Services, CC
DocketsNos. 96-146 and 98-170,CG DocketNo. 04-244, RM-8783, and ENF-95-20,
Notice ofProposedRulemakingandMemorandumOpinion andOrder,FCC 04-162(rd.
July 16, 2004)(“NPRM”), 69 F.R. 61,152(Oct. 15, 2004).

In additionto AT&T’s filed comments,commentswere filed by Blue Audio, Inc. (“Blue
Audio); HFT; the Iowa Utilities Board (“TUB”); Metro One Telecommunications,Inc.;
National Associationof StateUtility ConsumerAdvocates(“NASUCA”); PaymentOne
Corporation;Pilgrim Telephone,Inc. (“Pilgrim”); and theVerizonTelephoneCompanies
(“Verizon”).

2 SeeAT&T Commentsat3-4.

Pub.L. No. 192-556,106 Stat.4181 (1992),cod~fIedat47U.S.C.§ 228 (“TDDRA”).

SeeAT&T Commentsat 6 & n. 14, citing PoliciesandRulesGoverningInterstatePay-
Per-Call and Other Information ServicesPursuantto the TelecommunicationsAct of
1996,CC DocketNo. 96-146,OrderandNoticeof ProposedRulemaking,11 FCC Red
14738,14742(1996)(”1996NPRM’)~J11.
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Commission’simplementingregulationsfor chargesplacedto informationprovidersover

900 andtoll-free numbers.5

Like AT&T, other commentersrecognize the pernicious effects on

consumerwelfare of revenuesharingarrangementsthat areusedto skirt thesecritical

consumerwelfareprotections. For example,NASUCA notesthat pursuantto TDDRA

“pay-per-callservicesthat arenot presubscribedor paidfor by credit cardsmay only be

offered throughtelephonenumbersbeginningwith a 900 serviceaccesscode. Despite

this provision, therearethousandsofpay-per-callservicesthat areprovidedoutsidethis

pay-per-callsetting.”6 NASUCA recognizesthat suchevasionofthestatutoryframework

is fosteredby revenuesharing betweenIPs and carriers,and states“it is possibleand

appropriateto find that any revenuesharingarrangementdoesnot comply with Section

228,”~

The commentsalso recognizethat revenuesharinghasalso resultedin

additional relatedunscrupulouspracticesby information providers. One suchabuse

identified in the NPRM is “modem hijacking,” in which an unsuspectingInternetuser

who hasdownloadedcertainsoftwareprogramsis disconnectedfrom the Internet and

their telephoneline is thenusedwithoutauthorizationto placean internationalcall. The

foreign carriersover whoselines thosecalls are terminated-- typically in destinations

with higher thanaveragesettlementrates -- thensharewith the informationprovider a

See47 U.S.C.§ 228(c)(4);47 C.F.R.§ 64.1507.

6 NASUCA at 11 (footnotesomitted).

Id.atl8.
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portionof the revenuesthat the foreign entity obtainsthrough the settlementsprocess

with domesticcarriers.8

Commentersrecognizerevenuesharingbetweenthe foreign carrier and

information provider is the sine qua non for such schemes. In particular,Verizon

succinctlydescribestheeconomicunderpinningsthat makemodemhijackingaprofitable

activity for dishonestIPs andoverseascarriersactingin concertwith thoseentities:

“The scamoperatorsprofit by teamingwith theterminating
foreigncarrierin theselocations. Theterminatingforeign
carrierchargesVerizonor thecarrierwhoseservicesVerizon
resellsthe internationalsettlementrateto terminatethosecalls,
andthensharesaportionoftheresultingrevenueswith the
scamoperator.”9

Predictably,the only support among commentersfor revenuesharing

arrangementscomes from entities that are engaged in that practice of offering

informationservicespurportedlyoutsidethe scopeof TDDRA. Thesepartiesmakeno

secretof their relianceon revenuesharing; to the contrary,they boldly proclaim their

successin propagatingsucharrangementswith local carriersoverwhosefacilities their

traffic is completed. BlueAudio, for example,expresslystatesthat it “receivesmillions

ofminutesin traffic perday” andthat it “derivesit revenuessolelythroughcontractswith

[t]erminating [cjarriers” that agreeto pay this commentera portion of their access

See NPRM, ¶ 17. TDDRA is applicable to interstate communications,but the

Commission has plenary jurisdiction under the Communications Act over foreign
communicationsandhasampleauthorityunderSection201(b)to regulateactivitiessuch
asmodemhijackingthatclearlyconstituteunjustandunreasonablepractices.

Verizonat3 (footnoteomitted). SeealsoNASUCA at 12 (noting that modemhijacking
circumvents customers’ ability to avoid charges through 900 blocking and that
disconnectionof local and/or long distanceservicecan occur for non-paymentof calls
routedto internationalcallingdestinationsthroughmodemhijacking); IUB at 1 (same).
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revenuesfrom long distancecarriersover whosenetworkssuchtraffic is originated.’0

Thesepartiesalso makeno effort to claim that theirprovision of audiotextofferings in

this mannerdoes not subvert the consumerprotectionmeasuresthat TDDRA was

intendedto provide,but insteadcontendthat subsequentdevelopmentsin themarkeiplace

have renderedthese safeguardsunnecessary. Thus, Pilgrim assertsthat “too much

emphasishasbeenplacedon the presumedbenefitsof 900 numberblocking” and that

“the benefit of 900 numberblocking hasbeenrenderedirrelevantdue to migrationof

information servicesto alternateplatforms,” including in particular the provision of

offerings over POTS numbersthat is directly in issuein this rulemaking.’1 In like

manner,HFT contendsthat becausefewer carriersnow offer 900 transportservices,

leadingto areductionof call volumesplacedusing the900 dialing prefix, “900 is a dead

issue” insofar asthe continuingforce and effect of TDDRA is concerned.’2 The short

anddispositiveanswerto theseclaimsis thatnoneofthesepartiesis freeto substituteits

own self-interested,cost-benefitanalysis for the balancebetweenprivate commercial

objectivesandthepublic interestthatCongressstruckin enactingSection228.13

BlueAudio at 2-3.

Pilgrim at16.

12 HFTatlO.

13 For this reason,the Commissionshould accordno weight to Blue Audio’s claims that

compliancewith the requirementthat it precludethe offering of audiotextprogramming
over POTSnumbers“would force Blue Audio andsimilarly situatedsmallbusinessesout
of the market” and that compliancewould requiresuchentities to “implement[] a cost
prohibitive billing mechanism.”Blue Audio at 2. Suchargumentsaresimply irrelevant
onceit is determinedthat suchofferingsoverordinarytelephonenumbersareprohibited
by TDDRA. It is likewise irrelevant whether, as theseentities also claim, some
consumersmay find it acceptableandconvenientto accessaudiotextprogrammingusing
POTS dialing. See, e.g., Blue Audio at9; HFT at 12. TDDRA reflectsa determination

(footnotecontinuedon following page)
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Beyondtheir impermissibleattacksabout the continuing vitality of the

TDDRA statute,thesecommentersraisetwo principal argumentsagainstthe application

of Section228 to the provision of their offerings over POTSdialing sequences.First,

Blue Audio assertsthat such regulation would “result in the loss of an avenueof

expressionfor consumersto engagein. . . speech”usingits “free” informationofferings,

and that regulation having such a chilling effect is therefore barred by the First

Amendment.’4 Blue Audio supportsthis argumentwith decisionsinvolving regulationof

cable television, in which a heightenedstandardof First Amendment scrutiny is

applicableandcourtsrequirethat “the incidental restrictionon allegedFirst Amendment

freedomsis no greaterthanis essentialto the furtherance”of an importantorsubstantial

governmentalinterest.15 But this more stringentstandardis inappositewhere,ashere,

“commercialspeech”is at issue. In this context,thetest is not whethertheregulation,as

applied,representsthe“leastrestrictivemeans”available,but merelywhetherit hasbeen

“narrowly tailored” to servethegovernment’sinterestwithout ensnaringprotected,non-

commercialspeech.’6 Plainly there is a vital governmentalinterest in restricting the

provision of pay-per-call services over ordinary POTS dialing sequencesto allow

(Footnotecontinuedfrom precedingpage)

that pay-per-callservicessubjectto that statutemustbe offered in accordancewith the
protectivemeasuresmandatedby Congressto avoid inflicting abuseson other unwary
consumers.

14 BlueAudio at 7-9.

Seeid., quotingTurner BroadcastingSystemv. FCC, 512 U.S. 622, 662 (1994).

16 SeeBoardofTrusteesofthe StateUniv. ofNewYorkv. Fox, 492 U.S. 469, 480 (1989).

Seealso Central HudsonGas & Elec. Corp. v. Public Serv. Comm‘n ofNewYork, 447
U.S. 557, 566 (1980);FTC v. Brown & Williamson TobaccoCorp., 778 F.2d35, 43-44
(D.C. Cir. 1985).
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consumersto avail themselvesof mandatory 900 blocking and to avoid potential

disconnectionoftelephoneservicefor chargeson callsplacedto thoseservicesoverthese

dialing sequences.It is equallyapparentthatsuchregulationis tailoredto effectuatethat

regulatorypurposewithout ensnaringany protectedspeech,which may continueto be

offeredusingthe dialing sequencesmandatedunderthe TDDRA statutefor pay-per-call

offerings.

The other claim raised in thesecommentsis that calls placed using

ordinary POTS dialing sequencesdo not fall within the definition of pay-per-call

services,becauseconsumersdo not incur an incrementalchargein addition to ordinary

calling rates,and that theseofferings thus cannotbe madesubjectto TDDRA and the

Commission’s implementing regulations.’7 As AT&T has already shown, these

argumentssimply blink reality.’8 The compensationthat an IP receivesthroughrevenue

sharing arrangementswith a carrier (be it a domesticinterexchangecarrier, a foreign

carrier, or an incumbentor competitivedomestic local exchangecarrier) is simply a

kickback. As the CommonCarrier Bureaucorrectly concludedin its 1995 Marlowe

Ruling,’9 in sucha “sham” two-steprevenuesharingarrangement“the consumerhas,in

17 See,e.g.,Blue Audio at4-5; HFT at 8; Pilgrim at36-37.

18 SeeAT&T Commentsfiled November 15, 2004 at 8; seealso Further Commentsof

AT&T in CC DocketNo 96-146,filed May 12, 2003,at5-6; FurtherReplyCommentsof
AT&T in id.,.filed May27, 2003, 3-4.

19 RonaldJ.Marlowe,Esq.,DA 95-1905,10 FCCRcd 10,945(Corn. Car.Bur. 1995)

(“Marlowe Ruling”).
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CG DocketNo. 04-244



8

fact,paidthecarrierfor transportandthe[information] provider,albeit indirectly, for the

information.”20

Unableto crediblydisputethis economicreality, commentersthat support

revenuesharinginsteadmisleadinglyclaim that the Marlowe Ruling’s conclusioncited

abovewassomehowrepudiatedby the Commissionin its 2001 decisionin AT&T v.

JeffersonTelephoneCo.2’ AT&T showedin its Commentsthat this claimfundamentally

distorts the Commission’sholding in Jefferson Telephone, which the NPRM itself

acknowledgesdid “not address[]the applicationof [S]ection228” to revenuesharing

betweenan IPandacarrier.22 NASUCA likewisepointsout that JeffersonTelephonedid

nothingto displacethe CommonCarrierBureau’sconclusionthat suchrevenuesharing

arrangementsare irreconcilable with TDDRA. As NASUCA notes, in Jefferson

Telephone,the Commissionstatedthat “we emphasizethenarrownessof ourholdingin

this proceeding,”which was limited to a finding that revenuesharingby a carrierdoes

notviolate its nondiscriminationobligationsunderSection202, andthat “[w]e expressno

view” on whetherrevenuesharingmight violate otherstatutoryobligations, including

those under TDDRA.23 NASUCA therefore shows that the decision in Jefferson

Telephone“shouldnot cause[theCommission]to doubtits earlierholdings,which found

that revenue-sharing arrangements do not comply with Section 228 of the

20 Id., 10 FCCRcdat 10,946.

21 SeeBlueAudio at 6-7andPilgrim at40-42,citing AT&Tv. JeffersonTelephoneCo.,

16 FCC Rcd 16130(2001).

22 SeeAT&T Commentsat 7, citing NPRM ¶31 (emphasissupplied).

23 NASUCA at 19, quotingJeffersonTelephone,16 FCCRcdat 16,137.
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CommunicationsAct. Jeffersondid not addresswhetherSection228 wasviolatedby the

revenuesharing arrangements. . . . Any argument that Jefferson reversesthe

Commission’searlierholdingsshouldbesummarilydismissed.”24

In additionto finding that revenuesharingarrangementsbetweenIPs and

carriers are unlawful, the Commission in this proceeding should adopt effective

proceduresto addressthis abusivepractice. While enforcementaction againstentities

subjectto Commissionauthority is availableand shouldbe exercisedwhereappropriate,

other measuresshould also be implementedthat will stem this problem at its source.

Specifically, long distancecarriersthat obtain evidenceof pay-per-calltraffic calls to

chatlines,“free” audioconferencingservicesand similar offerings shouldbeauthorized

to suspendpaymentof accesschargesto local carrierson whosefacilities suchtraffic is

terminated,pendingidentificationby the local carrier of all POTSnumbersinvolved in

sucharrangements,and relieve long distancecarriersof the obligationto payaccessfor

calls that are terminatedto thosenumbers.25 This measurewill removethe economic

incentivesto evadeTDDRA throughrevenuesharing,without theneedfor expenditureof

24 Id. at 19-20(footnoteomitted).

25 AlthoughtheCommissionin Total TelecommunicationsServices,Inc. v. AT&T, 16 FCC

Rcd 5726 (2001)declinedto prohibit the local carrierfrom chargingany accessfeesfor
callsto achatline, thatdecisionwasexpresslypremisedon theCommission’sconclusion
that AT&T’s counterclaimfor suchaccesspayments,basedon theunlawfulnessunder
TDDRA of the revenuesharingarrangementbetweenthe local carrier and its affiliated
IP, was somehow“moot.” See id. at 5745 ¶ 41. However, the Court of Appeals
remanded the dismissal of AT&T counterclaim for further considerationby the
Commission.SeeAT&T Corp. v. FCC, 317F.3d227,238 (2003).The Commissiondid
not decidethat issue then becausethe remandedcomplaint was dismissedfollowing a
settlementbetweenthe parties. SeeTotal TelecommunicationsServices,Inc. v. AT&T
Corp., 18 FCC Rcd 11,533 (2003).

AT&TReplyComments November29, 2004
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the Commission’sscarceadministrativeresourcesagainstthe host of unscrupulouspay-

per-callprovidersnowoperatingin themarketplace.

CONCLUSION

For the reasonsstatedaboveand in AT&T’s prior filings in the above-

captionedproceedings,the Commissionshould

(a) find that any form of remunerationto an entity providing or

advertising an information service by a common carrier which chargesa telephone

subscriberfor aninterstatecall to that informationserviceisper se evidencethatsuchan

arrangementis definitionally a pay-per-callserviceunderTDDRA andis requiredto be

offeredsolely in accordancewith the requirementsofthat statuteandthe Commission’s

implementingregulations;and

(b) authorizedomestic long distancecarriers to withhold paymentof access

chargesto local exchangecarriersfor callsto numbersusedfor provisionofpay-per-call

servicesin violationofTDDRA.

Respectfullysubmitted,

/s/Peter ~ç,~y___
LeonardJ.Cali
LawrenceJ.Lafaro
PeterH. Jacoby

AT&T Corp.
OneAT&T Way
Room3A251
Bedminster,N.J. 07921
Tel: (908)532-1830
Fax: (908) 532-1219

November29, 2004
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